PROFESSIONAL SERVICES AGREEMENT

This Agreement dated as of the /5" dayof (Yhas s b 2011, is made by and
between Kittitas County (hereinafter “the County”) and nCourt (hereinafter “Contractor). The County
and Contractor agree as follows:

General Conditions: Additional Exhibit A to Other Existing Contracts for Kittitas County
Upper District Court and Lower District Court (Scope of Work providing Kittitas County
Superior Court and District Court with an online payment program), together with
associated Appendix A}.

Copies of which are attached hereto and incorporated herein by this reference as fully as if set forth
herein.

The term of this Agreement shall commence on the / 571 day of ‘47W\ , 2011.
Any party may terminate this Agreement by giving thirty (30) days notice in writing either personally

delivered or mailed postage-prepaid by certified mail, return receipt requested, to the party’s last known
address for the purposes of giving notice under this paragraph.

Contractor acknowledges and by signing this Agreement agrees that the Indemnification
provisions set forth in Paragraphs 7 (Independent Contractor), 9 (Taxes), 15 (Defense and Indemnity
Agreement, 21 (Patent/Copyright Infringement) , and 24 (Confidentiality), are totally and fully part of this
Agreement and have been mutually negotiated by the parties.
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A
IN WITNESS WHEREOF, the parties have executed this agreement this /5 day of

nCOURTLLC

(Signature of Signatory)

)&6{(/(/ L Mﬂgf‘f‘ 'j

Print Name of Signatory

oatep: 3 /15/11

Contractor Address:
104 Springfield Center Dr.
Woodstock, GA 30188
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APPROVED:

BOARD OF COUNTY COMMISSIONERS
KITTITAS COUNTY, WASHINGTON

Paul Jewéll, Chair

PryPe,

Alan Crankovich, Vic9 Chair
Db OIE

Obie O’Brien, Commissioner

D: Yarsbh Js5,201)

/,"

utié\A\:\ﬁjorsviH Clerk of the Board
un \\\‘\\

Yy

Approved as to form:

Deputy Prosecuting Attorney

County Address:

Kittitas County

205 West 5t Avenue, Suite 108
Ellensburg, WA 98926



GENERAL CONDITIONS

1. Scope of Contractor's Services:

Contractor agrees to provide to the County services and any materials set forth in the
project narrative identified in Exhibit "A" during the Agreement period. No material, labor,
or faciliies will be furnished by the County, unless otherwise provided for in the
Agreement.

2. Performance of Work:
Contractor shall perform work in accordance with, and shall comply with, all of the
provisions of this Agreement. All work shall comply with applicable codes and ordinances.

3. Schedule of Performance:
Unless directed otherwise by the County, Contractor shall perform the work in accordance
with any schedules made a part of this Agreement.

4. Definitions:

4.1 “‘Additional Insured’s” means the County, its successors and assigns, and
the respective directors, officers, employees, agents and representatives of
the County and its successors and assigns.

42 “‘Support” means the following: Contractor's directors, officers, employees,
agents and representatives; and sub-Contractors of any tier: the respective
directors, officers, employees, agents and representatives of these sub-
Contractors of any tier; and any other person or entity acting under the
direction or control of, or on behalf of, Contractor or any Contractor's sub-
Contractors of any tier in connection with or incident to the performance of
the Work or this Agreement.

43 The "Work” means all of the duties listed in Exhibit A and the performance of
all other obligations, under this Agreement by Contractor or its Support.

5. Accounting and Payment for Contractor Services:

Payment to the Contractor for services rendered under this Agreement shall be as set
forth in Exhibit "A". Where Exhibit "A" requires payments by the County, payment shall be
based upon billings, supported unless otherwise provided in Exhibit "A", by documentation
of units of work actually performed and amounts earned, including where appropriate, the
actual number of days worked each month, total number of hours for the month, and the
total dollar payment requested. Unless specifically stated in Exhibit "A" or approved in
writing in advance by the Kittitas County Board of Commissioners, the County will not
reimburse the Contractor for any costs or expenses incurred by the Contractor in
performance of this Agreement.
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Where required, the County shall, upon receipt of appropriate documentation, compensate
the Contractor, no more often than monthly, through the County voucher system, for the
Contractor's service pursuant to the terms set forth in Exhibit "A".

8. Assignment and Subcontracting:
No portion of this Agreement may be assigned or subcontracted to any other individual,
firm or entity without the express and prior written approval of the County.

7. Independent Contragtor.

The Confractor's services shall be furnished by the Contractor as an independent
Confractor and nothing herein contained shall be construed fo create a relationship of
employer-employee or master-servant, but all payments made hereunder and all services
performed shall be made and performed pursuant to this Agreement by the Contractor as
an independent Contractor.

The Contractor acknowledges that the entire compensation for this Agreement is specified
in Exhibit "A" and the Contractor is not entitled to any County benefits including, but not
limited to: vacation pay, holiday pay, sick leave pay, medical, dental, or other insurance
benefits, or any other rights or privileges afforded to Kittitas County employees.

Contractor will defend, indemnify and hold harmiess the County, its Additional insured’s,
officers, agents or employees from any loss or expense, including but not limited to
settiements, judgments, setoffs, attorneys' fees or costs incurred by reason of claims or
demands because of breach of the provisions of this paragraph.

8. No Guarantee of Employment:

The performance of all or part of this Agreement by the Contractor shall not operate to
vest any employment rights whatsoever and shall not be deemed to guarantee any
employment of the Contractor or any employee of the Contractor or any sub-Contractor or
any employee of any sub-Contractor by the County at the present time or in the future.

9. Taxes:

The Contractor understands and acknowledges that the County will not withhold Federal
or State income taxes from any compensation paid as part of this agreement. Where
required by State or Federal law, the Contractor authorizes the County to make
withholding for any taxes other than income taxes (i.e. Medicare). All compensation
received by the Contractor will be reported to the Intemal Revenue Service at the end of
the calendar year in accordance with the applicable IRS regulations. It is the responsibility
of the Contractor to make the necessary estimated tax payments throughout the year, if
any, and the Contractor is solely liable for any tax obligation arising from the Contractor's
performance of this Agreement. The Contractor hereby agrees to indemnify the County
against any dernand to pay taxes arising from the Contractor’s failure to pay taxes on
compensation eamed pursuant to this Agreement.
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The County will pay sales and use taxes imposed on goods or services acquired
hereunder as required by law. The Contractor must pay all other taxes including, but not
limited to: Business and Occupation Tax, taxes based on the Contractor's gross or net
income, or personal property to which the County does not hold title. The County is
exempt from Federal Excise Tax.

10. Regulations and Requirement:

This Agreement shall be subject to all laws, rules and regulations of the United States of
America, and State of Washington, and political subdivisions of the State of Washington,
and to any other provisions set forth herein or in the attached exhibits.

11. Right to Review:
This contract is subject to review by any Federal or State auditor. The County or its

designee shall have the right to review and monitor the financial and service components
of this program by whatever means are deemed expedient by the County. Such review
may occur with or without notice, and may include, but is not limited to, on-site inspection
by County agents or employees, inspection of all records or other materials which the
County deems pertinent to the Agreement and its performance, and any and all
communications with or evaluation by service recipients under this Agreement, The
Contractor shall preserve and maintain all financial records and records relating to the
performance of work under this Agreement for 6 years after contract termination, and shall
make them available for such review, within Kittitas County, State of Washington, upon
request.

12. Modifications:
12.1 Either party may request changes in the Agreement. Any and all agreed
modifications shall be in writing, signed by each of the parties,

12.2 The County may, at any time, by written nctice thereof to Contractor
("Change Notice”) makes changes in the Work within the general scope of
this Agreement, including, but not fimited to: (a) changes in, revisions to,
substitutions for, additions to or deletions of any Work; (b) changes in
schedule; and (c) acceleration, deceleration or suspension of performance
of any Work, '

12.3 If any change in the Work causes an increase or decrease on Contractor's
cost of, or the time required for, performance of the Work, an equitable
adjustment in the compensation to Contractor and in the schedule for the
performance of the Work shall be made to reflect such an increase or
decrease.,

124 Notwithstanding any dispute or delay in arriving at a mutually acceptable
equitable adjustment, Contractor shall proceed in accordance with all
Change Notices. Contractor must, within thirty (30) days after receipt of any
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Change Notice that does not set forth any acceptable adjustment, submit to
the County a written statement setting forth any adjustment claimed.

12.6 If any change results in a decrease in the Work performed, Contractor shall
be entitled to compensation associated with changing the Work, such as
revising design already completed, revising calculations already performed,
and revising documents.

13. Termination for Default;

If the Contractor defauits by failing to perform any of the obligations of the Agreement or
becomes insolvent or is declared bankrupt or commits any act of bankruptcy or insolvency
or makes an assignment for the benefit of creditors, the County may, by depositing written
natice to the Contractor in the U.S. mail, postage prepaid, terminate the Agreement, and at
the County's option, obtain performance of the work elsewhere. If the Agreement is
terminated for default, the Contractor shall not be entitied to receive any further payments
under the Agreement until all work called for has been fully performed. Any extra cost or
damage to the County resulting from such default(s) shall be deducted from any money
due or coming due to the Contractor. The Contractor shall bear any extra expenses
incurred by the County in completing the work, and all damage sustained, or which may be
sustained by the County by reason of such default,

If a notice of termination for default has been issued and it is later determined for any
reason that the Contractor was not in default, the rights and obligations of the parties shall
be the same as if the notice of termination had been issued pursuant to the Termination for
Public Convenience paragraph hereof.

14. Termination for Public Convenience:

The County may terminate the Agreement in whole or in part whenever the County
determines, in its sole discretion that such termination is in the best interests of the
County. Whenever the Agreement is terminated in accordance with this paragraph, the
Contractor shall be entitied to payment for actual work performed at unit contract prices for
completed items of work, In the event of such termination, an equitable adjustment shall
be made in the compensation payable to Contractor.

An equitable adjustment in the contract price for partially completed items of work will be
made, but such adjustment shall not include provision for loss of anticipated profit on
deleted or uncompleted work. Termination of this Agreement by the County at any time
during the term, whether for default or convenience, shall not constitute a breach of
contract by the County,

15, Defense & Indemnity Agreement:
The Contractor agrees to and shall defend, indemnify and hold harmless the County, its
Additional Insured's, appointed and elective officers, agents and employees, from and
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against all loss or expense, including but not limited to judgments, settlements, attorney's
fees and costs by reason of any and all claims and demands upon the County, its
Additional Insured's, its elected or appeinted officials, agents, or employees for damages
because of personal or bodily injury, including death at any time resulting therefrom,
sustained by any person or persons and on account of damage to property including loss
of use thereof, whether such injury to persons or damage to property is due to the
negligence of the Contractor, its sub-Contractors, its elected officers, employees or their
agents, except only such injury or damage as shall have been cccasioned by the sole
negligence of the County, its Additional Insured’s, appointed or elected officials, agents, or
employees. It is further provided that no fiability shall attach to the County by reason of
entering into this contract, except as expressly provided herein.

18. Industrial Insurance Waiver:

With respect to the performance of this Agreement and as to claims against the County, its
Additional Insured's, officers, agents and employees, the Contractor expressly waives its
immunity under Title 51 of the Revised Code of Washington, the Industrial Insurance Act,
for injuries to its employees and agrees that the obligations to indemnify, defend and hold
harmless provided in this agreement extend to any claim brought by or on behaff of any
employee of the Contractor. This waiver is mutuaily negotiated by the parties to this
Agreement.

17. Venue and Choice of Law:

In the event that any litigation should arise concerning the construction or interpretation of
any of the terms of this Agreement, the venue of such action of litigation shall be in the
Superior Court of the State of Washington in and for the County of Kittitas. This
Agreement shall be governed by the law of the State of Washington.

18. Withholding Payment: v
in the event the Contractor has failed to perform any obligation to be performed by the
Contractor under this Agreement within the time set forth in this Agreement, then the
County may, upon written notice, withhold all monies due and payable to Contractor,
without penaity, until such failure to perform is cured or otherwise adjudicated.

19. Euture Non-Allocation of Funds: .

If sufficient funds are not appropriated or allocated for payment under this Agreement for
any future fiscal period, the County will not be obligated to make payments for services or
amounts incurred after the end of the current fiscal period. No penalty or expense shall
accrue to the County in the event this provision applies.

20. Contractor Commitments, Warranties and Representations:
The Contractor represents and warrants to the County as follows:
201 The Contractor is duly incorporated, validly existing and in good standing
under the laws of the State of Washington, and has all requisite corparate
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20.2

20.3

204

20.5

20.6

power and authority to enter into and to perform its obligations under this
Agreement.

The Contractor has the authority to execute this Agreement, to make the
representations and warranties set forth in it and to perform the
obligations of the Contractor under this Agreement in accordance with its
terms.

This Agreement has been validly executed by an authorized
representative of the Contractor and constitutes a valid and legally
binding and enforceable obligation of Contractor.

The Contractor has or will obtain prior to the commencement date such
licenses, permits and other authorizations from federal, state and other
govermmental authorities, as are necessary for the performance of its
obligations under this Agreement.

The Contractor is not in violation of any applicable law, ordinance or
regulation the consequence of which will or may materially affect

Contractor's ability to perform its obligations under this Agreement. The
Contractor is not subject to any order or judgment of any cour, tribunal or
governmental agency which materially and adversely affects its
operations or assets in the State of Washington, or its ability to perform
its obligations under this Agreement.

None of the representations or warranties in this Agreement, and none of
the documents, statements, certificates or schedules furnished or to be
furnished by Contractor pursuant hereto or in connection with the
performance of the obligations contemplated under this Agreement,
contains or will contain any untrue statement of a material fact or omits or
will omit to state a material fact necessary to make the statements of fact
contained therein not misleading.

21. Patent/Copyright Infringement:

Contractor will defend and indemnify the County from any claimed action, cause or
demand brought against the County; to the extent such action is based on the claim that
information supplied by the Contractor infringes any patent or copyright. The Contractor
will pay those costs and damages attributable to any such claims that are finally awarded
against the County in any action. Such defense and payments are conditioned upon the

following:
211

212

22. Disputes:

22.1

Contractor shall be notified promptly in writing by County of any notice of
such claim. ‘

Contractor shall have the right, hereunder, at its option and expense, to
obtain for the County the right to continue using the information, in the event
such claim of infringement is made, provided no reduction in performance or
loss resuits to the County.

General
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Differences between the Contractor and the County, arising under and by
vitue of the Agreement Documents shall be brought to the attention of the
County at the earliest possible time in order that such matters may be settled
or other appropriate action promptly taken. Except for such objections as are
made of record in the manner hereinafter specified and within the time limits
stated, the records, orders, instructions, and decisions of the Kittitas County
Commissioners shall be final and conclusive.

222 Notice of Potential Claims

The Contractor shall not be entitled to additional compensation which
otherwise may be payable, or to extension of time for (1) any act or failure to
act by the County, or (2) the happening of any event or occurrence, unless
the Contractor has given the County a written Notice of Potential Claim
within ten (10) days of the commencement of the act, failure, or event giving
rise to the claim, and before final payment by the County. The written Notice
of Potential Claim shall set forth the reasons for which the Contractor
believes additional compensation or extension of time is due, the nature of
the cost involved, and insofar as possible, the amount of the potential claim.
Contractor shall keep full and complete daily records of the work performed,
labor and material used, and all costs and additional time claimed to be
additional,

22.3. Detailed Claim

The Confractor shall net be entiled to claim any such additional
compensation, or extension of time, unless within thirty (30) days of the
completion of the portion of the work from which the claim arose, and before
final payment by the County, the Contractor has given the County a detailed
written statement of each element of cost or other compensation requested
and of all elements of additional time required, and copies of any supporting
documents evidencing the amount or extension of time claimed to be due.

23. Ownership of items Praduced:

All writings, programs, data, public records or other materials prepared by the Contractor
and/or its consultants or sub-Contractors, in connection with performance of this
Agreement shall be the sole and absolute property of the County.

24, Confidentiality:

The Contractor, its employees, sub-Contractors, and their employees shall maintain the
confidentiality of all information provided by the County or acquired by the Contractor in
performance of this Agreement, except upon the prior written consent of the Kittitas
County Prosecuting Atforney or an order entered by a court after having acquired
jurisdiction over the County. Contractor shall immediately give to the County notice of any
judicial proceedings seeking disclosure of such information. Contractor shall indemnify
and hold harmless the County, its Additional Insured’s, officials, agents or employees from
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all loss or expense, including, but not limited to settlements, judgments, setoffs, attorneys'
fees and costs resulting from Contractor's breach of this provision.

25. Netice:

Except as set forth elsewhere in the Agreement, for all purposes under this Agreement,
except service of process, notice shall be given by the Contractor to the department head
of the department for whom services are rendered, and to the Kittitas County
Commissioners, 205 W 5" Ave, Suite 108, Eilensburg, WA 98926.  Notice to the
Contractor for all purposes under this Agreement shall be given to the address reflected on
the signature page. Notice may be given by delivery or by depositing in the U.S. Mail, first
class, postage prepaid.

26. Severability:

If any term or condition of this Agreement or the application thereof to any person(s) or
circumstances is held invalid, such invalidity shall not affect other terms, conditions or
applications which can be given effect without the invalid term, condition or application. To
this end, the terms and conditions of this Agreement are declared severable.

27. Miscellaneous:

27.1 The County's failure or delay to insist upon strict performance of any of the
provisions of this Agreement or to exercise any rights or remedies under this
Agreement shall not be construed as a waiver or relfinquishment to any
extent of its right to assert or rely upon any such provisions, rights or
remedies in that or any other instance; rather the same shall be and remain
in full force and effect.

27.2 This Agreement embodies the entire Agreement between the County and
Contractor, and supersedes any and all prior agreements, regarding the
Work. No change, amendment or modification of any provisions of this
Agreement shall be valid unless set forth in a written instrument signed by
the party to be bound thereby. .

27.3 The rights and remedies of the County set forth in any provision of this
Agreement are in addition to and do not in any way limit any other rights of
remedies afforded to the County by any other provisions of this Agreement,
by any of Contractor's Support or by law.

27.4 The headings of sections and paragraphs of this Agreement are for
convenience of reference only and are not intended to restrict, affect or be
of any weight in the interpretation or construction of the provisions of such
sections or paragraphs. ,

28. Waiver:

Waiver of any breach or condition of this Agreement shall not be deemed a waiver of any
prior or subsequent breach. No terms or conditions of this Agreement shall be held to be
waived, modified or deleted except by an instrument, in writing, signed by the parties
hereto.
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29. Survival:

The provisions of paragraphs 7, 9, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 28,
and 30, shall survive, notwithstanding the termination or invalidity of this Agreement for
any reason.

30. Nondiscrimination:
30.1 The County is an equal opportunity employer.

30.2 Nondiscrimination in_Employment
In the performance of this Agreement, the Contractor will not
discriminate against any employee or applicant for empioyment on the
grounds of race, creed, color, national origin, sex, sexual orientation,
marital status, age or the presence of any sensory, mental or
physical handicap; provided that the prohibition against discrimination
in employment because of handicap shall not apply if the particular
disability prevents the proper performance of the particular worker
involved. The Contractor shall ensure that applicants are employed,
and that employees are treated during employment without
discrimination because of their race, creed, color, national origin, sex,
sexual orientation, marital status, age or the presence of any sensory,
mental or physical handicap. Such action shall include, but not be
limited to: employment, upgrading, demotion or transfers, recruitment or
recruitment advertising, layoff or termination, rates of pay or other
forms of compensation, and programs for training including
apprenticeships. The Contractor shall take such action with respect to
this Agreement as may be required to ensure full compliance with
local, state and federal laws prohibiting discrimination in employment.

30.3 Nondiscrimination in Services
The Contractor will not discriminate against any recipient of any services
or benefits provided for in this Agreement on the grounds of race,
creed, color, national origin, sex, sexual orientation, marital status, age or
the presence of any sensory, mental or physical handicap.

30.4 If any assignment and/or subcontracting has been authorized by the
County, said assignment or subcontract shail include appropriate
safeguards against discrimination. The Contractor shall take such
action as may be required to ensure full compliance with the
provisions in the immediately preceding paragraphs herein.
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31. Prevailing Wage:

Contractor shall pay the prevailing rate of wages to all workers, laborers, or mechanics
employed in the performance of any part of the Work in accordance with RCW 39.12
and the rules and regulations of the Department of Labor and Industries. The schedule
of prevailing wages rates for the locality or localities of the Work is determined by the
Industrial Statistician of the Department of Labor and industries. It is the Contractor's
responsibility to verify the applicable prevailing wage rate. It is understood that the
Contractor is responsible for obtaining and completing all required government forms
and submitting same to the proper authorities.

Disputes regarding prevailing wage rates shall be referred for arbitration to the Director
of the Department of Labor and Industries. The arbitration decision shall be final and
conclusive and binding on all parties involved in the dispute as provided for by RCW
39.12.060.
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EXHIBIT "A"

SCOPE OF WORK

As requested, this letter agreement (“Agreement”) with Kittitas County sets forth our
mutual understanding of the terms and conditions pertaining to nCourt LLC providing
Kittitas County Superior and District Court with an online payment program.

For good and valuable consideration, the receipt and adequacy of which is hereby
acknowledged, the parties agree as follows:

1.

nCourt LLC (“nCourt”) is a government services technology company that,
among other things, provides a website that permits offenders to pay legal
financial obligations on-line with a credit or debit card (the “Program”).

nCourt shall build, host and maintain a court-specific website(s) for Kittitas
County Clerk with the URL, www kittitasclerk.com (and others).

All costs for development, hosting, application, processing, customer service and
merchant fees related to the Program are underwritten by a user fee of 7%
included in the payment transaction.

There is no cost to the County for the implementation and operation of the
Program.

When a payment is authorized, nCourt will provide e-mail notification to the
County by e-mail. County employees will update the court case management
system with payment information upon the email notification by nCourt.

The payor will be simultaneously advised that the transaction has been
completed.

Payments are deposited daily into a custodial account and transferred by check
or ACH Electronic Transfer to Kittitas County Clerk on a weekly basis. The
payment will be accompanied by a reconciliation detailing the paid citations/bills
included. Any money transfer fees will be absorbed by nCourt.

nCourt guarantees to Kittitas County Clerk all fees collected, regardless of any
charge back issues. nCourt shall not be authorized to debit any bank account of
Kittitas County, WA.
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9. Upon notification of a change in any fine amount which has not yet been entered
into the County’s database (and therefore is not in the nCourt system), nCourt
will take necessary action to secure the additional funds or refund an
overpayment.

10.Kittitas County Clerk will identify obligations that are ineligible for online payment.

11.nCourt shall provide a toll-free telephonic customer service function to ensure
that members of the public utilizing the Program have a satisfactory experience
that does not require the technological assistance of County personnel.

12.1n order to ensure high utilization of the Program and thereby further streamline
payment processing, the website address shall be printed on bills and invoices.
The issuing office may also deliver a printed document to the payer upon the
issuance of the bill which contains the website address. Links from other
websites will also be explored. Additionally, County administrative staff should
routinely advise telephone callers of the County’s website(s) which should create
greater utilization and reduce telephone inquiries to the County.

13. The disclaimer language to appear on the website is contained in Appendix A,
attached hereto.

14. This Agreement may be terminated by Kittitas County Clerk at will.

15.This Agreement represents the final agreement of the parties. No amendment or
modification of this agreement shall be valid or binding upon either party unless
made in writing and signed by the party against whom it is to be enforced.

16. This Agreement has been executed and delivered in the State of Washington,
and all questions with respect to the construction of this Agreement and the
rights and liabilities of the parties hereto shall be determined in accordance with
the applicable provisions of the laws of the State of Washington without giving
credence to the conflicts of law provisions thereof.

17.The County will have access to full detail on all relevant transactions processed
by nCourt upon reasonable notice.

18.The parties acknowledge that they have executed this Agreement as of the date
and year first above written.
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APPENDIX A

u must accept the following TERMS OF USE, Pleasa read and understand, completely,

CCEPT TERMS" button to continue to payment or press the "DECLINE TERMS" button

ove the age of 18, and that you

the extent allowed by law.

Please indicate your consent to these terms by pressing the “Accept Terms’ button:

104 Springfield Center Drive, Suite 112 @ Woodstock, GA 30188 & (770) 516-4919 =& (800) 701-8560
500 East 85" Street, #11H = New York, NY 10028 = (212) 472-8538



