MEMO

To: BOCC

From: Neil A. Caulkins

Re: Comp Plan Compliancein Light of Supreme Court Decision
Date: August 23, 2011

This memorandum seeks to describe what the Sup@aag held in its recent decision

regarding the challenged comprehensive plan pavwssand development regulations as
well as describe the work that will need to be agglished to come into compliance and
make some recommendations as to how to conducividtitand the timeframe involved.

Background

The cases began as first a pair of challengesgbtday the Department of Commerce
(then CTED) and Futurewise (along with Kittitas @ouConservation and RIDGE), to
the GMA-compliance of the County’s comprehensianpl Challenges were made to a
variety of issues including three-acre zoning, tdtss PUDs, UGNSs, and various
designation changes. The Hearings Board rule@liapainst the County and the
County appealed the three-acre density questiole AW appealed both the three
acre density question and the GMA-compliance aftelis and PUDs. (The other issues
have subsequently, except for the size of Kittitd&SA, been brought into compliance.)
The appealed issues were stayed pending appadiaeawand the two appeals were
consolidated.

Shortly thereafter Kittitas County’s update tod&svelopment regulations were also
challenged before the hearings board which agaéu fargely against Kittitas County.
That Final Decision and Order spawned 5 appealsvasdstayed pending appellate
review. These five cases were consolidated andteaky also consolidated with the
appeals of the comprehensive plan by the appatatdgs. During briefing, the case
attracted various parties who intervened and jotheditigation as amicus curiae such as
Pacific Legal Foundation, CELP, and the DOE. @rgument was held last fall and the
decision was issued July 28, 2011. The Supremet@sued its mandate August 23,
2011.

Decision

The Supreme Court divided its decision into eigdutions, and so this memo will
summarize those eight holdings. As a general @itipa, the Supreme Court held that
the Hearings Board’s decision was appropriate,ttteCounty had failed to conduct
some foundational work as to the Growth Managemehtand yet the Court withheld
determination upon the specific development taalsh as three-acre zoning, PUDSs,
clusters, and one-time lot splits, remanding ttaakito the Hearings Board to see if it
could be convinced of the GMA compliance of thasghhiques once the foundational
work actually was done and the County demonstriade@dthose techniques fit in and
implemented those comprehensive plan concepts.



First, the Court held that our public testimony waslevant to show how three-acre
zoning is consistent with rural character, protéctsr harmonizes the goals of the GMA.
It only shows how it meets the short-term econoneieds of farmers and rural
landowners. It does not prove that short-termipbyf subdivision will preserve rural
character in the long-term. The Court gave vadtlelcredence to our unique “rural
sprawl” problem and saw no evidence as to how thoee zoning remedies that alleged
problem.

Second, the Court found no written record explariow our rural element harmonized
the planning goals of the GMA and met the act’'sinegnents. Third, it appeared to the
Court that the Hearings Board used a bright line, fout because there was nothing in
the record explaining our consideration of locatemstances in planning our rural
element, the Court declined to strike the ruling eemanded that matter for us to justify
it.

Fourth, the Court found that Kittitas County does protect rural character. Our GPOs
mouth words that regulations should address GMAiirements, but do not actually
require or assure that that happens, “aspiratjpmatiples, not imperatives.” Instead of
parroting the GMA’s language that rural characteyud be protected, our comp plan
must include criteria that actually provide suchtpction. PUDSs, clusters, conditional
uses, and one-time lot splits in Ag-20 might be Gbtinpliant if there are sufficient
controls that protect rural character.

Fifth, the Court found that the County’s plan fdil® provide for a mix of rural densities.
The Court discussed that, without showing in thegglan where and how much
development could potentially occur, that a seofesite-specific rezones, directed
merely by landowner desire, could undo the GMA iowns for rural element,
protection of rural character, and guaranty of ofiappropriate rural densities.

Sixth, the Court found that conditional use perraitg one-time splits in commercial ag
lack standards to protect agricultural lands. Thert found that the County’s CUP
process lacked criteria related to conservatioagaainds or encouragement of the ag
economy. Either technique could be GMA-complidmtppropriate controls exited.

Seventh, the Court held that the Hearings Boardlghmave deferred to the County as to
airport regulation. Finally, the Court held thia¢ tCounty’s subdivision regulation cannot
permit evasion of compliance with water permittrequirements. The Court affirmed
the finding that it violated the GMA to not requirdormation on lands in common
ownership. While the Court reaffirmed the roldaled DOE in permitting water rights, it
found the County had a role to make a Campbell &rfawletermination solely for
purposes of its obligation under the GMA (Ch. 3& RCW; 58.17.110; and 19.27.097,
all part of the GMA).

Compliance Effort



Now that the Supreme Court has issued its mandppsllate review is terminated and
the stays, by their own terms, would no longer éeessary. A motion is being drafted to
move the Superior Court to dissolve the stay and sige matter back to the Hearings
Board. This would bring back into effect the Hags Board’s Final Order, particularly
in the development regulation appeal, which cowrigia finding of invalidity. That

finding was for numerous zoning designations theated densities greater than one
dwelling unit per five acres (R-3, Ag-3, performartased cluster plats, etc.) but also
included the zoning map. Hence, | believe thatamlication seeking to create densities
greater than one per five that involves a chandke@oning map, that is deemed
complete after whatever date the Superior Cousodires the stay would be under the
order of invalidity and the County could not progssich application. Such application
would not vest.

The Hearings Board will eventually set a new coarpte schedule. In the mean time,
the County can certainly move forward in that ibws what work needs to be done.
While significant work needs to be done, it carabeomplished with existing staff and
by reusing the public participation models the Gguras employed in recent compliance
efforts.

As part of defining our rural element and descugbivhat our rural character is and how
it shall be protected, the County needs to engageveral efforts, which can be carried
out concurrently. First, the County needs to tstikek of existing development patterns.
In many ways, this first portion of the task is\@esing questions of land capacity-how
much new population (growth) can be accommodateth@mement) now. This is a
mapping exercise that our staff and equipment caaraplish. It needs to generate maps
of where we are now, our starting point. It netedshow all lots actually created in
Kittitas County, including by short plat, long plakempt/administrative segregation,
one-time split, etc, as well as amass informat®toavhen lots were created. This also
needs to show lots that are proposed in applicatioat are currently making their way
through the approval system. It may also be necg$s amass information as to lot
creation within the County’s municipalities.

As a second part of this inquiry, the County wéled to obtain a clear picture of how
much population (growth) has been coming into tber@y and where it's been going
(management). We will need census informationwall permits, OFM numbers, and
building permits, etc. It will also be necessaryting in the findings of the Aquavella
case and the USGS study as water will be a limfaotpr upon development and
because protection of ground and surface watéhea&MA requires, was a key issue in
this case. These first two portions of the ingggtton will inform the description of what
Kittitas County is now and, hence, what is its Felament and character that will be the
subject of protection. These first two portiongted inquiry will also illuminate policy
shortcomings in that they will show whether or population (growth) has been
happening in the County in accord with the popalaallocations made by the KCCOG
(management), and hence, whether or not the Caupblicies have been successfully
focusing growth into the urban areas as we've iftweKCCOG) established that they
should. If a disjunct between where the populatias been settling (growth) and where



the County policies say it should (management) afg¢hen that disjunct will also
expose what policies need to be altered to get tjrémvconform to County policies. The
basic idea is that, when growth does not confor@danty policies (presumably in the
form of too much growth in the rural areas anderaiugh in the urban areas when
compared to KCCOG population allocations), thenGbenty’s GMA-required efforts to
protect the rural element/character and to diremivth into urban areas is failing and the
policies must be adjusted to remedy that failureshort, this two-part base-line shows
us where we are and what is or is not working shahwe can define what our rural
element/character is and what needs doing to frittec

Another part of the background work needs to besearching the provisions in other
counties for rural element, protection of ruralrettder, and guaranty of appropriate mix
of rural densities. The County staff has met wépresentatives from the Department of
Commerce, the entity charged with shepherding nipalities through the GMA. They
have assured us that Kittitas County is one otHses they, as an organization, have a
commitment to expend resources towards our effaht @GMA compliance. This is
largely because, due to the County’s rural natace@oximity to King County, it is the
“flash point” on the question of protection of rucharacter. The Department of
Commerce will be sending us sample documents ieweas examples of
comprehensive plans and development regulationsl#dime the rural element, protect
rural character, and guaranty a mix of rural degssit This will be an important means of
avoiding reinvention of the wheel-to crib from GM#mpliant regulations from other
jurisdictions.

Another means of avoiding wheel reinvention thati@y staff can be, and is engaged in,
is the evaluation of work the County has alreadyedoA couple years ago, the County’s
Land Use Advisory Committee completed some workraade recommendations as to
amendments to the comprehensive plans and devetapegilations. Similarly, there
was a draft of the comprehensive plan that wasfsigntly different than what the
Planning Commission and BOCC approved in 2004regwdived good comments from
the Department of Commerce that should be dustemhdfreexamined. Given that a
part of the rural element is driven by local cir@iances and local vision, if some
useable work has already been done locally thdtahed light on those circumstances
and vision, then it would be most efficient to maise of it rather than start from scratch.
Hence, a part of the background (to drafting ofpoised comp plan and dev. reg.
amendments) is evaluating work already completetheyCounty that may be helpful in
defining our local rural element, exemplifying meda locally protect rural character, or
describing how we can guaranty a mix of rural diéessi

After conducting the above-described inquiries (mag, review of docs from other
jurisdictions, review of previous Kittitas Countgas), staff will draft appropriate
proposed amendments to the comprehensive plaigarty the rural element, and
development regulations. The rural policies n@ech¢et the statutory requirements and
create enough clear direction that enforceable pooMsions can be written to
implement them. These policies need to be speaifitpoint to how development
regulations will protect rural character and méetgoals and requirements of the GMA.



Upon completion of this drafting, the public paig&tion program begins. The proposed
amendments will be presented to the public in es&f open houses in both the upper
and lower County. The proposed amendments wiids#ed to the County’s website and
notice of the postings and open houses will beedissated through email, web posting,
and newspaper PSAs. After the open houses, tipaped amendments will be presented
to the Planning Commission who will take testimamg written comments from the
public and create both an administrative recordarecommendation to the BOCC. The
BOCC will, in turn, also hold public hearing in vehiit too takes testimony and written
comment and augments the record. Along the waysahsequent to close of the record,
staff will provide response to comments receivétle BOCC will then deliberate,

decide, and direct staff to prepare enabling docusne

As a rough estimate of the time-line for this pissd would estimate at least twelve
months. This would be roughly divided as showrir@nattached proposed schedule. |
have been in conversation with Futurewise, angptessed a belief that it would take the
County a year, and was supportive of allowancefich a time-frame.



